§4279.156

§4279.156 Planning and performing
development.

(a) Design policy. The lender must en-
sure that all project facilities must be
designed utilizing accepted architec-
tural and engineering practices and
must conform to applicable Federal,
state, and local codes and require-
ments. The lender will also ensure that
the project will be completed using the
available funds and, once completed,
will be used for its intended purpose
and produce products in the quality
and quantity proposed in the com-
pleted application approved by the
Agency.

(b) Project control. The lender will
monitor the progress of construction
and undertake the reviews and inspec-
tions necessary to ensure that con-
struction conforms with applicable
Federal, state, and local code require-
ments; proceeds are used in accordance
with the approved plans, specifications,
and contract documents; and that
funds are used for eligible project
costs.

(c) Equal opportunity. For all con-
struction contracts in excess of $10,000,
the contractor must comply with Exec-
utive Order 11246, entitled ‘‘Equal Em-
ployment Opportunity,” as amended by
Executive Order 11375, and as supple-
mented by applicable Department of
Labor regulations (41 CFR, part 60).
The borrower and lender are respon-
sible for ensuring that the contractor
complies with these requirements.

(d) Americans with Disabilities Act
(ADA). B&I Guaranteed Loans which
involve the construction of or addition
to facilities that accommodate the
public and commercial facilities, as de-
fined by the ADA, must comply with
the ADA. The lender and borrower are
responsible for compliance.

§8§4279.157-4279.160 [Reserved]

§4279.161 Filing preapplications and
applications.

Borrowers and lenders are encour-
aged to file preapplications and obtain
Agency comments before completing
an application. However, if they prefer,
they may file a complete application as
the first contact with the Agency. Nei-
ther preapplications nor applications
will be accepted or processed unless a
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lender has agreed to finance the pro-
posal. Guaranteed loans of $600,000 and
less may be processed under paragraph
(b) or (c) of this section, but guaran-
teed loans exceeding $600,000 must be
processed under paragraph (b) of this
section.

(a) Preapplications. Lenders may file
preapplications by submitting the fol-
lowing to the Agency:

(1) A letter signed by the borrower
and lender containing the following:

(i) Borrower’s name, organization
type, address, contact person, and fed-
eral tax identification and telephone
numbers.

(ii) Amount of the loan request, per-
cent of guarantee requested, and the
proposed rates and terms.

(iii) Name of the proposed lender, ad-
dress, telephone number, contact per-
son, and lender’s Internal Revenue
Service (IRS) identification number.

(iv) Brief description of the project,
products, services provided, and avail-
ability of raw materials and supplies.

(v) Type and number of jobs created
or saved.

(vi) Amount of borrower’s equity and
a description of collateral, with esti-
mated values, to be offered as security
for the loan.

(vii) If a corporate borrower, the
names and addresses of the borrower’s
parent, affiliates, and subsidiary firms,
if any, and a description of the rela-
tionship.

(2) A completed Form 4279-2, ‘“‘Cer-
tification of Non-Relocation and Mar-
ket Capacity Information Report,” if
the proposed loan is in excess of $1 mil-
lion and will increase direct employ-
ment by more than 50 employees.

(3) For existing businesses, a current
balance sheet and a profit and loss
statement not more than 90 days old
and financial statements for the bor-
rower and any parent, affiliates, and
subsidiaries for at least the 3 most re-
cent years.

(4) For start-up businesses, a prelimi-
nary business plan must be provided.

(b) Applications. Except for CLP lend-
ers, applications will be filed with the
Agency by submitting the following in-
formation: (CLP applications will be
completed in accordance with
4279.43(g)(1) but CLP lenders must have

714



RBS and RUS, USDA

the material listed in this paragraph in
their files.)

(1) A completed Form 4279-1, ‘‘Appli-
cation for Loan Guarantee (Business
and Industry)”.

(2) The information required for fil-
ing a preapplication, as listed above, if
not previously filed or if the informa-
tion has changed.

(3) Form FmHA 1940-20, ‘‘Request for
Environmental Information,” and at-
tachments, unless the project is cat-
egorically excluded under Agency envi-
ronmental regulations.

(4) A personal credit report from an
acceptable credit reporting company
for a proprietor (owner), each partner,
officer, director, key employee, and
stockholder owning 20 percent or more
interest in the applicant, except for
those corporations listed on a major
stock exchange. Credit reports are not
required for elected and appointed offi-
cials when the applicant is a public
body.

(5) Intergovernmental consultation
comments in accordance with 7 CFR,
part 3015, subpart V.

(6) Appraisals, accompanied by a
copy of the appropriate environmental
site assessment, if available. (Agency
approval in the form of a Conditional
Commitment may be issued subject to
receipt of adequate appraisals.)

(7) For all businesses, a current (not
more than 90 days old) balance sheet, a
pro forma balance sheet at startup, and
projected balance sheets, income and
expense statements, and cash flow
statements for the next 2 years. Projec-
tions should be supported by a list of
assumptions showing the basis for the
projections.

(8) Lender’s complete written anal-
ysis, including spreadsheets of the bal-
ance sheets and income statements for
the 3 previous years (for existing busi-
nesses), pro forma balance sheet at
startup, and 2 years projected yearend
balance sheets and income statements,
with appropriate ratios and compari-
sons with industrial standards (such as
Dun & Bradstreet or Robert Morris As-
sociates). All data must be shown in
total dollars and also in common size
form, obtained by expressing all bal-
ance sheet items as a percentage of as-
sets and all income and expense items
as a percentage of sales. The lender’s

§4279.161

credit analysis must address the bor-
rower’s management, repayment abil-
ity including a cash-flow analysis, his-
tory of debt repayment, necessity of
any debt refinancing, and the credit re-
ports of the borrower, its principals,
and any parent, affiliate, or subsidiary.

(9) Commercial credit reports ob-
tained by the lender on the borrower
and any parent, affiliate, and sub-
sidiary firms.

(10) Current personal and corporate
financial statements of any guaran-
tors.

(11) A proposed Loan Agreement or a
sample Loan Agreement with an at-
tached list of the proposed Loan Agree-
ment provisions. The Loan Agreement
must be executed by the lender and
borrower before the Agency issues a
Loan Note Guarantee. The following
requirements must be addressed in the
Loan Agreement:

(i) Prohibition against assuming 1li-
abilities or obligations of others.

(ii) Restriction on dividend pay-
ments.

(iii) Limitation on the purchase or
sale of equipment and fixed assets.

(iv) Limitation on compensation of
officers and owners.

(v) Minimum working capital or cur-
rent ratio requirement.

(vi) Maximum debt-to-net worth
ratio.

(vii) Restrictions concerning consoli-
dations, mergers, or other cir-
cumstances.

(viii) Limitations on selling the busi-
ness without the concurrence of the
lender.

(ix) Repayment and amortization of
the loan.

(x) List of collateral and lien priority
for the loan including a list of persons
and corporations guaranteeing the loan
with a schedule for providing the lend-
er with personal and corporate finan-
cial statements. Financial statements
on the corporate and personal guaran-
tors must be updated at least annually.

(xi) Type and frequency of financial
statements to be required for the dura-
tion of the loan.

(xii) The final Loan Agreement be-
tween the lender and borrower will
contain any additional requirements
imposed by the Agency in its Condi-
tional Commitment.

715



§§4279.162-4279.164

(xiii) A section for the later insertion
of any necessary measures by the bor-
rower to avoid or reduce adverse envi-
ronmental impacts from this proposal’s
construction or operation. Such meas-
ures, if necessary, will be determined
by the Agency through the completion
of the environmental review process.

(12) A business plan, which includes,
at a minimum, a description of the
business and project, management ex-
perience, products and services, pro-
posed use of funds, availability of
labor, raw materials and supplies, and
the names of any corporate parent, af-
filiates, and subsidiaries with a de-
scription of the relationship. Any or all
of these requirements may be omitted
if the information is included in a fea-
sibility study.

(13) Independent feasibility study, if
required.

(14) For companies listed on a major
stock exchange or subject to the Secu-
rities and Exchange Commission (SEC)
regulations, a copy of SEC Form 10-K,
‘““Annual Report Pursuant to Section 13
or 15D of the Act of 1934.”

(15) For health care facilities, a cer-
tificate of need, if required by statute.

(16) A certification by the lender that
it has completed a comprehensive anal-
ysis of the proposal, the applicant is el-
igible, the loan is for authorized pur-
poses, and there is reasonable assur-
ance of repayment ability based on the
borrower’s history, projections and eq-
uity, and the collateral to be obtained.

(17) Any additional information re-
quired by the Agency.

(c) Applications of $600,000 and less.
Guaranteed loan applications may be
processed under this paragraph if the
request does not exceed $400,000. Begin-
ning in fiscal year 2004, this limit may
be increased on a case-by-case basis to
$600,000 provided that the Agency de-
termines that there is not a significant
increased risk of a default on the loan.
Applications may be resubmitted under
paragraph (b) of this section when the
application under this paragraph con-
tains insufficient information for the
Agency to guarantee the loan. Applica-
tions submitted under this paragraph
must use the Agency’s short applica-
tion form and include the information
contained in paragraphs (b)(3), (5), (7),
(8), and (11) of this section. The lender
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must have the documentation identi-
fied in paragraph (b) of this section,
with the exception of paragraphs (b)(1),
(2), (14), and (15), available in its file for
review.

[61 FR 67633, Dec. 23, 1996, as amended at 69
FR 64831, Nov. 9, 2004]

§§4279.162-4279.164 [Reserved]

§4279.165

(a) General review. The Agency will
evaluate the application and make a
determination whether the borrower is
eligible, the proposed loan is for an eli-
gible purpose, there is reasonable as-
surance of repayment ability, there is
sufficient collateral and equity, and
the proposed loan complies with all ap-
plicable statutes and regulations. If the
Agency determines it is unable to guar-
antee the loan, the lender will be in-
formed in writing. Such notification
will include the reasons for denial of
the guarantee.

(b) Environmental requirements. The
environmental review process must be
completed, in accordance with subpart
G of part 1940 of this title, prior to the
issuance of the Conditional Commit-
ment, loan approval, or obligation of
funds, whichever occurs first.

Evaluation of application.

§8§4279.166-4279.172 [Reserved]

§4279.173 Loan approval and obli-

gating funds.

(a) Upon approval of a loan guar-
antee, the Agency will issue a Condi-
tional Commitment to the lender con-
taining conditions under which a Loan
Note Guarantee will be issued.

(b) If certain conditions of the Condi-
tional Commitment cannot be met, the
lender and applicant may propose al-
ternate conditions. Within the require-
ments of the applicable regulations and
instructions and prudent lending prac-
tices, the Agency may negotiate with
the lender and the applicant regarding
any proposed changes to the Condi-
tional Commitment.

§4279.174 Transfer of lenders.

(a) The loan approval official may ap-
prove the substitution of a new eligible
lender in place of a former lender who
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